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TURMOIL

The paper aims at showing that a lower share capital in limited liability companies can be a suc-
cessful tool for overcoming the consequences of an economic crisis. In a period of economic turmoil
insolvency is more than a simple risk. For such a reason the limited liability company shareholders,
thanks to the complete financial autonomy given by the share capital, have a shield from the legiti-
mate expectations of the creditors. The share capital protects the entrepreneur and at the same time
allows faster fresh starts; nevertheless, in order for that to happen, the share capital cannot be an
additional burden, instead has to be a simple formal element.

The article demonstrates that in the last 50 years is visible a shift in the concept and function of the
share capital. During the 50’s of the past century, the share capital was considered as a guarantee for
the company’s creditors. Nowadays the European legislators across Europe are heading to consider
the share capital as a mere formal element disconnected by any due quantity
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Introduction

This article focuses on showing the reader, how the share capital has
different functions and how a common approach in Europe is the utmost
needed, this common approach in the idea of the author should go in the
direction of considering the share capital as a formal element which allows
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a perfect independence of the company from the shareholders patrimony.
For too many years the share capital has been set in an amount of money
quite high; and at the same time the general costs to open a limited liability
company were too relevant as well. All the above mentioned drastically dis-
couraged the entrepreneurs to use the limited liability company instrument.
Nowadays in Europe governments are going in the direction of lowering such
amount of money needed for opening a limited liability company; neverthe-
less, in the continental civil law countries, the path to lower the share capital
level is still faraway. In this article | have taken into consideration the main
Italian theories on the function of the share capital, those theories are al-
most identical to the major theories popular in the majority of countries in
continental Europe (Miola, 2005). In this article | show how the Italian legis-
lator is, step by step, abandoning the dogma of a quantitative strong share
capital, and it is heading to a share capital considered as a quantitative
formality. A formality in the true meaning of the Latin word form, a shape still
needed, but just a shape, deprived of any quantitative value. The next step
of a future research would be to compare the US System with the EU System,
moreover, the article will answer the long-standing question: is still the share
capital needed, or is a hoary element that should finally disappear.

Limited liability companies are the back-bone of modern economic sys-
tems. If a century ago personal partnerships were the development trigger,
nowadays due to the common law influence, personal partnerships are biting
the dust. The ratio under this escalation is quite clear, giving the entrepre-
neur the second chance; in the case of financial distress, the company will
be insolvent, but not the shareholder who instead will be protected by the
shield of the share capital. Generally, in continental Europe, the share capital
was considered as a guaranty to the company creditors. For the reason, the
share capital often was a considerable amount of money, which for antono-
masia had to be fixed and untouchable by the company so to represent the
guaranty, the ,treasure” on which a creditor could rely as extrema ratio in
the case of company default. Nowadays the share capital has an informative
function of declaring the separation between the company capital and the
shareholders capital. Nevertheless, previously the share-capital had different
functions. The article focus is to show the function of the share capital, and
how its function changed during the time.
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Ancient theory of the share capital

Any business idea to be able to grow and develop also needs financial
resources, the share capital has always been recognized as one of the basic
factors of production, even before the economic and legal sciences. The
share capital is the sum of the shareholders contributions and at the begin-
ning of the company will be equal to the entire amount of the company's
assets; nevertheless, later on, these values are no longer the same because
the assets will vary according to the performance of the company, while the
share capital will always stay the same.

This consideration leads us to analyse the relationships between share
capital and company’s assets, the company's assets is the set of assets and
liabilities that belong to the company; conceptually no different from the as-
sets of a natural person; the difference with the share capital is that the title
holder of the assets is the company and not an individual. In such a sense
there is a perfect distinction between the company and the shareholders, the
company has the so-called financial autonomy; shareholders may lose their
shares but in the case of company insolvency they will not get involved. In
the first half of the twentieth century, it was prevalent in the doctrine the idea
that share capital carried out a function of guaranty in favor of creditors, an
illustrious Italian author (Brunetti, 1948) starting from the thought that the
use of the company's assets in an economic activity is an essential moment
in the framework of the company agreement. The author made descend
the idea that the essential characteristic of the contribution of each partner
should be productivity. The reasoning then continued with the consideration
that the productivity function was, however, carried out by the company as-
sets intended as a whole. A distinctive feature of the share capital would be
instead to guarantee the company's creditors, fact justified by the need to
balance the effects of the limited liability of the shareholders.

On this basis, it was, therefore, supported the indispensability of the share
capital. The capital became, in this perspective, the only way for a company
to get credit: since creditors may find satisfaction to eventual claims only on
the company's assets, they could calibrate their funding decisions based
on the consistency of assurance that they are offered in the form of share
capital. This perspective has been the subject of criticism, due to the fact
that the guarantee function is carried out, in fact, by the entire company as-
sets and not only by the share capital. Moreover, the share capital provides
a brief description of the company's financial of the company situation but
is not the direct subject of the guaranty of the creditors, who rather rely on
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earnings forecasts offered by the company and its dynamic situation. It may
occur that a company in condition of economic distress has, however, an
untouched share capital, in such a sense the guaranty of the share capital
is ,uncertain, if not illusory”; if the system wanted truly to guarantee the
creditors, it should have set restrictions on corporate assets, restrictions,
but this restriction if applied, would create the collateral effect to ,,throw the
share company in the most absurd immobility”. For the reasons mentioned
above, the idea of share capital with a guarantee function has almost been
abandoned (Montagnani, 1991).

Productivity function theory

During the 60’s of the past century, some scholars affirmed that the share
capital had a productivity function and, only indirectly, a guarantee function
for the company creditors (Ambriani, 2012). The share capital, under this
theory, allows to achieve and maintain the economic-financial balance of the
company and it constitutes the only real ,guaranty” of corporate debts. The
share capital is, therefore, the ,financial skeleton” of the enterprise because
it is a financial rule that ,binds a the share capital”.

The productive purposes of the share capital are expressed in fact not
only at the time the company is formed, where the financial structure was
starting but also during the company activity. The guaranty provided by the
share capital, This not so radically denied but rather understood in a dif-
ferent way. The guarantee, in fact, is not interpreted in a static sense, ie as
directly linked to property forming part of the company's assets, but rather
in a dynamic sense. The capital, in other words, does not protect the right
of creditors directly but allows that there is still sufficient earnings power by
maintaining an appropriate financial structure. This theory has some critical
issues, moved mainly by authors who prefer the ,nominalistic” conception of
the share capital. The productivity approach has also given rise to sub-theo-
ries relating to the under capitalization, according to which the amount of the
share capital must be appropriate to the company activity. The share capital
has an additional function of ,budget constraint”; in fact, it is not possible to
lower the share capital level under a certain quantity, and it represents sort
of bind for the company.
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Nominal function

The shareholder's participation in the company can be expressed as frac-
tions of capital, the capital itself assumes the role of measurement of the
rights and powers which the shareholders have, thereby regulating the con-
duct of the life of the company as an independent and self-living organiza-
tion. Even more radically, it is possible to affirm that the presence of the
share capital is essential to identify the company organization (Denozza,
2002). This organizational function is based on the nominal capital, not real:
in fact, regardless of the qualitative composition of the Company's assets.
The organizational function of the capital can be summarized by saying that
it serves as a measure to distribute profits among the shareholders. The capi-
tal, therefore, is a ,pure number” means an accounting entry that expresses
guantitatively, a balance of powers in the company, a set of rules that control
the powers and ways to have a certain amount of assets always instrumental
to the production of wealth.

Informative function

An important aspect of the share capital is the informative function. The
share capital is a signal in case of insolvency when it is possible to notice an
excessive imbalance in liabilities and assets. The capital, signaling the ap-
proaching insolvency, would act as a ,financial safety net” allowing, at least
in theory, to prevent it. In other words, the preventive and informative func-
tions are carried out by the nominal capital itself, and by the rules concerning
the company assets, allowing the maintaining of an economic and financial
stability (Ferrara, 2011).

It is visible the link between the production-function and the information
function, which underlines two different aspects of the share capital. The
nominal capital is, essentially, what appears on the outside: in fact a nomen,
a pure and simple information. This representation consists of a simple num-
ber, almost a symbol which is easily comprehensible from the outside of the
company. In this light, it is crucial that there are appropriate mechanisms to
ensure the representativeness of the capital as information. The share capi-
tal, therefore, allows creditors to get an idea about the risk of their invest-
ment level, it is indicative of the seriousness of the economic initiative put in
place by the shareholders, as it ensures that the contributions are effective,
and It summarizes their level of financial commitment. It is also true, how-
ever, that lenders are more interested in the company balance sheet, and in
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the dynamics of management. The capital on its own is not able to give this
information, or at least is not able to give a sufficient level of details on that.

The informative function finds its general foundation in the provisions un-
der which the companies must indicate the amount of capital (In Italy Article.
2250 of the Italian Civil Code). This provides to third parties, ie at current
and potential creditors and, more generally, to the entire market, a summary
information regarding the minimum size of the company's assets. Some au-
thors emphasize that the informative value of the share capital reveal that
this information is also an expression of an equal treatment of sharehold-
ers because the information on the share-capital status protects them from
a mis administration of the company board. The share capital allows lenders
to understand the real level of risk related to their investment because it is
possible to approximatively guess the ,seriousness” of the commitment.

Nevertheless, the share capital alone does not provide adequate informa-
tion on the company real economic situation. First, it summarizes the situa-
tion in a single number, then, does not disclose the qualitative composition
of assets and liabilities that are part of the company's assets.

It should also be kept in mind the possible time discrepancy: the nominal
capital, in fact, may be different from the real economic situation of the com-
pany. Shareholders normally have an amount of time (usually until the end
of financial year) for the adoption of measures deemed appropriate to re-set
the biding level of share capital. In this period, therefore the share capital, it
expresses a nominal information that does not correspond to reality.

It seems reasonable to assume that the legislator wanted to enhance the
informative function and was not extremely concerned of a possible discrep-
ancy between the reality represented by the capital itself and the reality of
the budget itself. In other words, share capital alone does not provide enough
information on the true economic situation of the company.

Normative approach - Shareholders considered as different sort
of company’s creditors

Some authors recognize in the share capital a regulatory function, which
is declined in various shades, and it stresses the importance of the nominal
capital. The so-called typological function is expressed in the distinction,
within the shareholders, and the creditors. This theory emphasizes a sort
of connection between the shareholders and the creditors of the company
because what characterizes the shareholder, what confers that status, is the
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ownership of the shares if the share capital. There are authors who believe
that the norms which discipline the share capital cannot be interpreted in
terms of relationships between shareholders and creditors (Guidotti, Peder-
zini, 2011). More generally, it denies that the share capital can be seen as
part of the contract between the company and its shareholders.

In the opinion of the mentioned authors, it is not true that shareholders
have real credit rights against the company. The shareholders indeed have
a right to receive back what they have in their time given; However, this right
is subject, to a ,,priority given to the company creditors”(Miola, 2012). There-
fore, from a point of ,objective” view, share capital is used to determine the
amount of wealth on which the shareholders can rely. It has been said that
the right of shareholders to have their investments back is subject to condi-
tions The uncertainty of the return, the possibility of complete loss of the
amount transferred, are therefore fundamental characteristics. The share
capital would, therefore, have a typological function: it constitutes the formal
and essential prerequisite of the exercise of economic activities through the
corporate form. Without share capital, we could not speak of the company.
The share capital also has a regulatory function. According to a part of doc-
trine, the share capital expresses a need to be, in both quantitative, both
qualitatively, because it is a ,programmatic element” of the company con-
tract since it is designed to address all the economic activities of the com-
pany and to ensure that is carried out correctly. The share capital has a role
of protection and development of company activities. Hence it is natural to
conclude that the shareholders and the creditors and other third parties the
rely on the share capital, and has to be noted that in this setting, what the
capital is used for is to check the adequacy of the business program, not its
actual implementation (Bartolacelli 2013).

Share capital importance

The discipline of the law regarding the share capital is a compromise disci-
pline in the positive sense of the term, it has been created a difficult balance
between conflicting interests and more generally, between a free-market vi-
sion and a more state driven vision. This choice is prevalent in continen-
tal Europe law systems and it is strongly rooted in the Italian corporate law
(Ewang, 2007). However, the function of the share capital is not a set of
immutable principles of corporate law; it is instead the logical order to be
reversed. It is not possible to pretend to solve all the problems affecting the
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share capital, with an arbitrarily determination on the function of the share
capital, because it is the legal system (i.e. the political side) who determines
what is the share capital, and what are the share capital characteristics (Ferri
jr, 2013). It is possible to recognize, in the share capital, liberal roots, since
the definition of the share capital balances the principle of liability of the
shareholders, allowing to outsource part of the risk of the entrepreneurial ac-
tivity. A common feature of most schools of thought is represented by the link
between the capital and the company's creditors. Most of the legal doctrine
in fact, while denying the guaranty function of the capital, has brought the un-
derline a connection between the company and its creditors. This perspective
is shared by the Italian and EU legislator since the provisions governing the
share capital were originally intended just to protect creditors (Ginevra, 2007).

In general, the share capital is advantageous for creditors of the com-
pany since it makes sure that it is kept a patrimonial active, thus ensuring
a greater likelihood that the company is going to be solvable. Along with the
share capital, reserves also play this role and have often been identified as
a ,cushion” to defend the real share capital, as an additional safety margin.
Therefore, the reserves are an important creditor protection tool, under both
aspects, static and dynamic.

The share capital also offers important benefits to the shareholders, and
not only to creditors, since it provides the knowledge of a sort short de-
scription of the company's balance sheet, (i.e. through its informative func-
tion). Without disregarding the important informative value interpreted by
the share capital, it is more significant for the company creditors, to know
not only the value of the share capital on a certain date but also its evolution
over time, so you can take advantage of any positive or negative trends and
adjust their investment decisions to them. Those creditors, therefore, have
an interest in the set of rules for the establishment, maintenance and the
distribution of the shares of the share capital; an error of perspective would
be the identification of the conflicting parties, the creditors. As noted above,
it would be incorrect to say that the shareholders do not hold any claims
against the company. They have precisely the right to see their investment
returned, as creditors of the company, but this refund is subject to the prior
satisfaction of creditors. The distribution of any profit to the shareholders is
linked to the fact that there is an excess of active enough to cover the actual
liabilities and capital.

This theory above mentioned might not radically deny the conflict between
shareholders and creditors. In addition, company's actions are not always
independent from the will of its shareholders, especially in the case of the
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share structures in the narrow base; Also administrators, then, are certainly
not always immune from the influence of the shareholders. Therefore, if there
was a misalignment of interests between companies, or administrators, and
creditors, it could often rely on a divergence between the creditors and the
shareholders. Finally, even the fact that creditors and shareholders are to
some extent similar (they both finance the company), albeit clearly with differ-
ences. We can, therefore, question the effectiveness and efficiency of com-
paring the share capital with other creditor protection techniques with regard
to their convenience, and the possibility to use multiple methods to protects
the creditors and the share capital. This leads to consider the efficiency pro-
file of the share capital: in his absence, the ,strong” creditors should impose
on the company measures to protect their credits. The share capital, pro-
tecting creditors, eliminates or at least greatly reduces the number of such
transaction costs and also protects the most vulnerable creditors.

This bring us back to the first question of this article, is share capital still
needed, or is it just a shadow of the past? In the opinion of the writer, the
share capital has the main task of separating the personal assets of the
entrepreneur and the company assets. This independence, that the share
company has, is the corner stone of the modern economic activities, sort
of insurance for the entrepreneur who may rely on that in the case of insol-
vency, his/her personal assets will not be taken apart and involved in the
insolvency procedure of the company. Every entrepreneur has the right to
fail and to start again from the beginning. This is very clear in the US system,
which has been a leading country in the separation of assets between the
company and the entrepreneur. Moreover, the US have been the first state
to drastically reduce the share capital obligation, showing the path, that the
share capital has to be an important element of a company, but that at the
same time, the share capital has to be no more than a formal element. The
US system does not consider the share capital as a tool for protecting credi-
tors, it is considered just as an element which allows the assets separation.
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