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AN ADVERTISING FEE
IN A SYSTEM OF LOCAL FEES

An advertising fee was introduced to the system of fees and local taxes, becoming a financial tool to
shape the space and increase the budget revenues of local government units in Poland. This article is
intended to describe the fee structure itself, determine its subjective and objective scope and discuss
exemptions from advertising fees. Given that the text is a follow-up to an academic conference at-
tended also by local government representatives, particular attention was paid to the practical evalu-
ation of the risk and difficulties communes may face during the collection of advertising fees.
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Introduction

Local fees constitute a source of budget revenues and as such they have
a real influence on the financial standing of local government units. The in-
troduction of a new fee, called an advertising fee, to a system of local fees,
seems desirable, at least with regard to the public finance. Enlarging the
catalogue of fees by the legislator must be perceived as positive by members
of local governments.

It is disputable how efficiently and effectively a local government may im-
pose and collect fees, or within a broader context, how far it may go in its ac-
tivities to raise money. It depends on the concept of the state and economy,
system of fees and duties, and, finally, also on the financial standing of lo-
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cal governments, including, in particular, a catalogue of tasks entrusted to
them, concerning the participation in commonly collected public duties, go-
ing towards the state budget. This article concerns the possibility of imposing
advertising fees under the Polish law, so when it refers to local government
units, it refers only to the Polish local government units.

The amounts, which are to go towards local government budgets, must be
paid by someone. In this context, the introduction of local advertising fees
may be perceived not only as an element contributing to the increase of
budget revenues, but mainly as a burden to budgets of advertisers. Advertis-
ing costs presently constitute one of the basic elements of fixed costs related
to the reaching of a target recipient of a product or service. Such costs may
be considered an investment, since it is expected that advertising will be
a ,leverage of trade”. It is necessary to bear advertising costs for marketing
to be effective as an element of running one’s business as a means of com-
munication between a consumer and a producer (Orzewski, 2012, p. 13).

Therefore, since advertising is indispensable and the advertising market
seems to have considerable resources, then, from this perspective, advertis-
ing fees may be perceived as an attempt of a local government to use those
resources.

The indicated complexity of the problem prevents explicit evaluation of the
introduction of an advertising fee. In order to evaluate the scale of this phe-
nomenon and its effects, not only law, but also statistics and economy should
be considered. Nonetheless, advertising fees may be deemed a financial tool
aimed at achieving statutory goals, other than the economic ones. It seems
that such a goal, with regard to an advertising fee, is the landscape conser-
vation within the framework of sustainable development and maintenance
of spatial order. These are, indisputably, common (public) values, which may
explain why the legislator chose to introduce the institution of advertising
fees in the public law sphere.

Local fees, present in the Polish system, are provided for by the Act of 12
January 1991 on Taxes and Local Fees (Act on Taxes and Local Fees, 1991).
The local fees include:

a) a market fee (Act on Taxes and Local Fees, 1991, Articles 15-16), which
is collected from natural persons, legal persons and organisational units
without legal personality, selling goods on markets;
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b) a dog fee, which is collected from natural persons who own dogs, includ-
ing statutory exemptions?;

c) a tourist fee (Act on Taxes and Local Fees, 1991, Article 17) (a so-called
climate fee), which is collected for each commenced day of stay, from
natural persons, staying for more than 24 hours, for tourist, holiday, or
training purposes, in towns which offer favourable climatic conditions,
landscape value, and conditions enabling people to stay there for such
purposes and in towns located in the areas, which have been granted the
status of health-resort protection areas, under the provisions of the Act
of 28 July 2005 on Health Resort Medical Care, Health Resorts, Health
Resort Protection Areas and Health Resort Communes;

d) a health resort fee®, which is collected for each commenced day of stay,
from natural persons, staying for health, tourist, holiday, or training pur-
poses in towns located in the areas, which have been granted the status
of a health resort, under the provisions of the Act of 28 July 2005 on
Health Resort Medical Care, Health Resorts, Health Resort Protection Ar-
eas and Health Resort Communes;

e) an advertising fee, which is collected for the installation of billboards.

The above list demonstrates that only the market fee, in addition to the
advertising fee, may be directed also at entrepreneurs. It seems, therefore,
that the communes which have a large potential, and, in particular, possess
communication routes, may count on the increase of their revenues for the
collection of those fees®.

The collection of an advertising fee is the final element of the whole pro-
cess, which may succeed only where all statutory prerequisites are met. First,

2This fee is not collected from: staff of diplomatic missions and consular posts, persons with
high degree of disability, within the meaning of the Act of 27 August 1997 on Vocational and
Social Rehabilitation and Employment of Persons with Disabilities - for owning one dog; disa-
bled persons, within the meaning of the Act of 27 August 1997 on Vocational and Social Re-
habilitation and Employment of Persons with Disabilities - for owning an assistance dog; per-
sons over 65 years of age running households on their own - for owning one dog; payers of
agricultural tax on farm holdings - for owning not more than two dogs (Act on Taxes and Local
Fees, 1991, Articles 18a and 19).

3A health resort fee is also a local fee and may be called a climate fee. The introduction of
health resort fees excludes the collection of local fees, referred to in item c).

“Since the legislator explicitly uses the term ,fee”, it seems justified not to use the term ,tax”
when referring to it. At the same time, it is beyond doubt that this fee has a fiscal nature. The
classification of an advertising fee as a tax or fee is thoroughly discussed by Golen in his com-
mentary to Article 4 (Golen, 2016, p. 68).
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a fee must be determined, and afterwards all subjective and objective re-
quirements must be established for it to be deemed legitimate. At the same
time, the legislator introduced a number of exemptions from the fee, as in
the case of other local fees. A common denominator are the principles regu-
lating the adoption of resolutions, and the competence of a municipal council
to pass resolutions in this regard.

Pursuant to Article 17a(1) of the Act on Taxes and Local Fees, the mu-
nicipal council may introduce an advertising fee on billboards or advertising
devices. Thus, billboards and advertising devices determine the objective
scope necessary to establish and collect a fee.

In accordance with Article 1(a)(3a) of the Act on Taxes and Local Fees, the
terms used in the Act, such as: advertising, a billboard, an advertising device,
a sign, mean, respectively, advertising, a billboard, an advertising device,
a sign, within the meaning of the Act of 27 March 2003 on Spatial Planning
and Management (Act on Spatial Planning and Management, 2003)°.

Advertising means propagating, in any visual form, information to promote
persons, companies, goods, services, undertaking or social movements. This
is a legal definition, although in the legal literature one may find a number
of definitions of advertising® and classifications made in relation to the crite-
rion of legal regulation. But the propagation requires a ,carrier” to be made
public (to be expressed externally). A billboard or, to be more precise, its flat
part (the board), which, together with construction elements and mounting
elements, makes up a billboard, may be such a carrier. If, however, a given
object, which is used to display an advertisement, has no flat board, then,
within the meaning of the Act on Spatial Planning and Management, it be-
comes an advertising device. Both objects should be used for the display of
products, services, etc., although they do not have to be displayed at a given
time for the object to be called a billboard or an advertising device. In both
cases the legislator reserved that billboards and advertising devices are not
only objects on which advertising is displayed, but objects which are to serve
this purpose.

5Compare also Article 2(16a)-(16d) of the Act on Spatial Planning and Management.

%1n the legal literature there were different definitions of advertising. Thus, advertising is
the expression which stimulates the increase of the sale of goods or services (Wiszniewska,
Skubisz, 1992). Advertising is defined very broadly as the attempts aimed at popularization of
or arousing interest in goods or services (Jaworska-Debska, 1993). Whereas, Rgczka, when
defining advertising, draws attention to the need to distinguish legal notions such as: com-
mercial information or offers within the meaning of the civil code (Rgczka, 2012, pp. 38-42).



J. Jaworski, An advertising fee in a system of local fees 9

Thus, advertising and its very essence, based on the concept of display, do
not constitute a sine qua non condition in the definition of a billboard or an
advertising device. For example, billboards include, in particular: advertising
banners, advertisements placed on building windows, scaffolding, fences or
construction site equipment. The examples presented expressis verbis are
to prevent the attempts to evade the Act, where advertisements are placed
on objects intended for other purposes. Thus, if a window pane is consid-
ered a board, then a window frame with all mounting elements constitutes,
within the meaning of the legal definition referred to, a whole billboard. This
is a definition within the meaning of tax regulations. Similarly, construction
safety nets may constitute a board, whereas scaffolding, on which they are
spread, are construction elements making up a billboard within the meaning
of tax regulations.

Also those boards, on which advertisements are not displayed, also con-
stitute billboards. All remains of billboards, i.e. bare structures and mounting
elements, constituting only the framework and construction skeletons if they
do not have a flat surface used to display advertisements, qualify as adver-
tising devices. The introduction of an advertising fee for the possession of
»dead billboards”, should be perceived as positive, since it will force property
owners to disassemble them in order to avoid paying the fee. Consequently,
it may lead to clearing the space of empty and old boards, which spoil the
spatial aesthetics. It seems that an empty billboard or an old board or struc-
ture do not have any aesthetic and informative value, which puts them in
a worse light than an active board, on which an advertisement is displayed.
(Obviously, it is difficult to make and justify certain structures based on sub-
jective features related to aesthetic sensitivity; however, it seems justified to
assume that, taking into account two situations, where the first one consists
in to installing empty and ruined billboards by the side of the road, whereas
the second one in installing active billboards, the latter is better, because
advertisers want to reach the recipient, while maintaining positive visual feel-
ings, also with regard to the aesthetics, forcing the owners of such carriers
to maintain adequate standards.

The concept of a sign should also be noted, since it is a specific type of
a billboard or an advertising device, for which no advertising fee is collected.
It contains information on the activity conducted on the property, on which
such a billboard or an advertising device is installed. It seems that the in-
troduction of the exemption referred to effectively decreased the objective
scope of the application of advertising fees. Owing to such a wide definition
of a sign, in many cases it is impossible to effectively collect an advertising
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fee. Irrespective of whether the aim of the legislator was to improve the spa-
tial aesthetics or enable the collection of advertising fees in order to increase
the revenues of units, none of those aims will be achieved, due to the legal
definition of a sign. However, a sign may constitute an advertisement, and
the marring of walls, windows or shop windows by the names of chain stores
and other goods distribution outlets may be exempted from the fee because
an advertisement is displayed in the form of the sign.

In the case of freestanding and large surface buildings problematic are
also pylons, which exert a lot of influence on the landscape and, which, lit-
erally speaking, fulfil the basic characteristics of a sign. It should be also
remembered that a logo or a sign, installed on a pylon, may be also installed
on the roof of a building if there is no space for installing a pole, and the
building structure makes it possible for it to be installed there. If a seat of
a given entrepreneur is located in the building, the company name displayed
in a graphic form may be considered a sign. Then it constitutes a specific
type of a sign, since the manner of display, including the lighting, makes it to
be more than clearly noticed within the space (e.g. from a certain perspec-
tive it is seen as towering above a city, square, or alley). By introducing the
exemption concerning a sign, the legislator deprived itself of the possibility
of generating revenues from advertising fees.

Furthermore, an advertising fee is not collected for signs, as long as they
comply with the terms and conditions regarding the installation of small
architecture structures, billboards, advertising boards and fences. To the
contrary, the legislator allows the collection of an advertising fee if a sign
is installed in contradiction to the applicable conditions. Firstly, it should
be established how to assess a situation, how to assess if a sign has been
installed properly, where such conditions are missing or, where the condi-
tions determined in a spatial development plan are very general. Should one
assume the principle of construction freedom, based on constitutionally pro-
tected property right, then all doubts in this regard should be considered to
the benefit of an owner, that is as the exemption from the payment. It cannot
be also ruled out that, in relation to signs, a municipal council will be forced
to amend spatial development plans in this regard, which may pose a risk of
an obligation to pay a rezoning fee.

The remaining exceptions related to exemptions from advertising fees are
provided for in Article 17a(5)(1) of the Act on Taxes and Local Fees. Pursuant
to the above-mentioned provision, an advertising fee is not collected if bill-
boards or advertising devices are not visible from areas available to the pub-
lic. In particular, this provision may be related to advertisements displayed in
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enclosed areas, cooperative housing estates, etc. Furthermore, it seems that
this provision cannot be understood literally (that it is about the visibility of
the device itself), but it should be interpreted broadly in such a way that it is
about the visibility of the content, which this device may display.

Moreover, an advertising fee is not collected if an advertising device or
a billboard is used solely for dissemination of religious information, related
to the activities of churches or religious associations, if a billboard or an
advertising device is located within the areas used as places of worship and
religious activity as well as cemeteries or places commemorating persons,
institutions or events. Permanent commemoration of persons or institutions,
as provided for by Article 17(a)(5)(4)(a) of the Act on Taxes and Local Fees,
should be indicated by the fact that a certain object is not used in any man-
ner to present other content, encouraging people to purchase a product or
use a service. From the perspective of the content displayed it is not a bill-
board, since the essence of the message has no commercial context. There-
fore, if a billboard only for certain periods, e.g. for 2 months when a given
institution is organizing a historical event, is used to commemorate the an-
niversary of a historical event, then an advertising fee should be collected
throughout the whole period. It is obvious that it may be difficult to draw
a line between permanency and periodicity difficult, as the notion of perma-
nency has not been defined precisely.

Nonetheless, determination by an authority when, at what time of the year,
and for what purposes, a given billboard was used, including determination
in which periods it advertised commercial products, and in which - events,
seems to be a task, the costs of which may exceed the amount of advertis-
ing fees. Thus, a permanent display is a display which is focused only on one
object, subject to exemption. A municipal council may introduce other exemp-
tions of an objective nature. This is directly provided for by Article 19(3) of
the Act on Taxes and Local Fees.

The subjective scope comprises 4 categories of persons bound to pay
advertising fees. They include: an owner (a co-owner), a perpetual usufruc-
tuary (which excludes owner’s liability, and the owner is, after all, the state
treasury or a local government unit), an owner-like possessor of state and
private properties, and a dependent possessor of state properties. (It should
be noted that Article 17(3)(4) of the Act on Taxes and Local Fees provides
a basis for distinguishing the situation of a dependent possessor of property,
structures or their parts, which constitute state and private property).

A fee is collected from an ,administrator” (who is not always an owner)
of property, on which a billboard or an advertising device, used for display
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of promoting materials, has been installed, irrespective of whether they are
displayed or not. In the literature it is argued that in the case of advertising
displayed by an owner-like possessor, the owner is not a tax payer and there
is no joint and several fiscal liability in this regard (Golen, 2016, p. 78; Judg-
ment of the Constitutional Tribunal, 1995). This issue seems to be more com-
plex at least because possession is a state, which may cease quite quickly,
and the advertisement may remain in place, with the owner still showing no
interest in the property.

It may be particularly difficult to determine a fee in the case of uncon-
ventional billboards and advertising devices. The fee amount is a total of
the value of its constant part and variable part, the amounts of which are
determined by a resolution, under Article 19 of the Act on Taxes and Local
Fees. The provision referred to constitutes a basis for adopting a resolu-
tion for all types of local fees. The constant part is a flat fee, regardless of
the surface area of a billboard or an advertising device, used for displaying
advertisements. The variable part depends on the size of the surface area
of a billboard or an advertising device, used for displaying advertisements.

As has been mentioned before, billboards, where the surface area of an
advertisement is not standard, due to protruding display elements, may pose
difficulties. Technological possibilities and creativity of marketing teams give
rise to the assumption that not in every case the surface area will be calcu-
lated by simply multiplying the length of the sides inscribed in the rectangle
of a billboard. Billboards may be equipped, for example, with lamps emitting
a beam of light, not directed at the recipient, which correspond graphically
to the advertisement, thus visually expanding the surface area of the dis-
play. Other elements, such as inflatable balls, balloons, flags, etc., which
will appear at billboards only periodically, or pulsating elements, may also
be used. Such elements do not have to be attached to the billboard itself;
furthermore, they do not present any text content themselves. Nonetheless,
in combination with the text displayed on the billboard they may constitute
a single composition’.

It ensues from Article 17b(4) of the Act on Taxes and Local Fees that ir-
regular surface areas are calculated by ,encompassing” display surface ar-
eas by a rectangular prism, whose surface constitutes the basis for making

 For example, an advertisement of a new device, which may be purchased at a discount price
on the anniversary of a store chain, placed on a billboard, may be accompanied by balloons
attached to the billboard structure. In such a case, the protruding advertisement gains a new,
larger dimension.
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calculations. The fee depends on the lateral surface area of a rectangular
prism inscribed in the advertising device (Stelmaszczyk, 2016).

The fact that the legislator made a reservation that fees may be collected
only in the areas, where terms and conditions regarding installation of small
architecture structures are applicable, does not mean that, without applying
those terms and conditions, a resolution on advertising fees within a com-
mune cannot be adopted. A resolution of a municipal council, determining
the manner of making declarations, fee rates, type of potential exemptions,
deadlines for and manner of paying advertising fees, may be applicable
within one commune, also where there are no terms and conditions regulat-
ing the installation of advertising devices. In this regard, communes should
prepare possible adjustable changes, directed at harmonisation of installa-
tion standards within the area of advertising devices, but such changes may
be implemented for certain commune areas without affecting the validity of
a resolution on an advertising fee. If the terms and conditions are applied
only to certain commune areas, as regards the installation of billboards, it
will not be possible to collect fees in the areas not regulated in this regard.

A resolution on terms and conditions of the installation of billboards and
advertising devices is adopted under Article 37a of the Act on Spatial Plan-
ning and Management. It may constitute a separate resolution, but the adop-
tion of a resolution on the amendment of a spatial plan, if the subject of the
plan is related to the issues indicated, should be allowed. In the context of
procedural issues, as in the case of local plans, the procedure commences
with the adoption of a resolution of intent and ends with the adoption of
a resolution determining such terms and conditions®.

The indicated sources of revenues for local government units will be sup-
ported by additional money from fines for the failure to pay fees and by col-
lection costs and interest on the fees not paid within deadlines. Fines are
imposed by a competent commune executive authority, by way of an admin-
istrative decision, for the failure to notify the installation or defective instal-
lation of billboards and advertising devices.

The amount of a fine is determined as a product of the surface area of
a billboard or an advertising device, used to display an advertisement, ex-
pressed in square metres and 40 times the variable part of an advertising
fee adopted by a municipal council.

8 In the meantime the commune head, mayor or president of the city prepares a draft and ob-
tains proper opinions and arrangements for the drafts of a future resolution.
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Two types of decisions issued in this matter can be distinguished. The for-
mer concern the determination of a fine for the period from the commence-
ment of the proceedings to the issuance of a decision®. The latter concern
a fine for the period from the issuance of the first decision to the removal
or adaptation of a billboard or an advertising device to legal requirements.
An obligation to adapt or remove a billboard or an advertising device is im-
posed with the first decision and is immediately enforceable, but the time
necessary to fulfil the obligation may be different, including the application
of non-monetary debt collection means such as substitutive performance.
The costs of substitutive performance will be, obviously, collected like possi-
ble unpaid fines by the application of monetary debt collection means. Thus,
the period for the fulfilment of the obligation to remove a billboard depends
directly on the behaviour of a person, who this obligation was imposed on.
Following disassembly or adaptation of an advertising device or a billboard,
the commune head, mayor or president of the city, being aware of the period
which passed from the issuance of the first decision in this matter, may issue
another decision, taking into consideration the period which passed from the
fulfilment of the obligation.

Collecting fees on so-called ,empty billboards” may, in practice, force
their disassembly, which will have a positive influence on the landscape.
Considering windows, shop windows, facades or even building structures as
advertising devices or billboards is certainly not aimed at making them to be
used only for their intended purposes. Thus, it seems that the legislator is
not against the sheer idea of using windows or facades for placing advertise-
ments, but only wishes to facilitate the collection of fees in this regard. From
this perspective, the introduction of exemptions from fees, as regards the in-
stallation of signs, partly thwarts the economic goal of the introduction of the
aforementioned fees. Furthermore, the collection of fees itself is dependent
on the fulfilment of a number of conditions, including the introduction of tax
resolutions and the amendment of planning resolutions. This, in turn, poses
a risk of damages claims related to the reduction of revenues for the lease
of the surface area of buildings and building structures.

9 They do not include the period from before the commencement of the proceedings, that is
the period when the advertisement was undoubtedly there.
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